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DEVELOPMENT ASSESSMENT REPORT 

Application No. DA201900034 

Address 96 - 98 May Street, St Peters 

Proposal To demolish existing improvements and construct a four (4) 
storey boarding house with basement parking. 

Date of Lodgement 7 February 2019 

Applicant Martin Bednarczyk 

Owner Bk Property Group Pty Ltd 

Number of Submissions 23 

Value of works $1,895,000 

Reason for determination at 
Planning Panel 

Number of submissions 

Main Issues Accessible car spaces 
Communal open space hours of use 

Recommendation Approval 

Attachment A Recommended conditions of consent 

Attachment B Plans of proposed development 

Attachment C Plan of management 

LOCALITY MAP 

Subject 
Site 

Objectors 
N 

Notified 
Area 

Supporters 

Note: Due to scale of map, not all objectors could be shown.  
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1. Executive Summary

This report is an assessment of the application submitted to Council to demolish existing 
improvements and construct a four (4) storey boarding house with basement parking at 96-
98 May Street, St Peters.  

The proposal as revised generally complies with the relevant provisions in the State 
Environmental Planning Policy (Affordable Rental Housing) 2009, Marrickville Local 
Environmental Plan 2011, and Marrickville Development Control Plan 2011. Where the 
proposal does not comply with the relevant provisions and have not addressed by conditions 
of consent, the non-compliances are considered acceptable on merit for the reasons 
explained within this report. 

The proposal will not unreasonably affect neighbouring residential amenity and is of a form 
and scale consistent with the desired future character of the area. 

The application was advertised and notified and 23 objections were submitted. The key 
concerns raised relate to amenity impacts on neighbouring residential properties, the 
proposed scale and bulk, traffic/car parking impacts and social impacts. The issues raised 
during notification are addressed within this report. 

The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 

2. Proposal

Demolition of all existing structures with the exception of the existing brick boundary fence 
located at the rear of the site (which is located approximately 500mm from the common 
boundary). 

Construction of a four (4) storey boarding house including basement garage. 

The proposed boarding house has 17 boarding rooms (including one managers room). 16 of 
the rooms are for a maximum of two (2) lodgers and 1 of the rooms is for a single lodger 
only, resulting in a total maximum proposed capacity of 33 lodgers. 

The basement level includes five (5) car spaces (one of which is accessible), four (4) 
motorcycle spaces and a communal laundry. 

The proposal includes landscaped communal open space within the rear setback. 

3. Site Description

The site is rectangular in shape with an area of approximately 391sqm. It has a primary 
street frontage to May Street. 

Currently the site is occupied by a single storey warehouse building which occupies most of 
the site. The site is adjoined by a semi-detached dwelling house to the east which forms part 
of a pair, a two (2) storey industrial building to the west, and three (3) single storey attached 
dwelling houses to the south (rear) that front Hutchinson Street. 

The southern (subject) side of May Street is characterised by a mix of uses and building 
types, but most notably includes one (1) and two (2) storey dwelling houses as well as one 
(1), two (2) and three (3) storey industrial and commercial buildings. The northern (opposite) 
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side of May Street is occupied by Camdenville Oval as well as a group of eight (8) x two (2) 
storey terrace dwelling houses which are identified as a local heritage item. 

The site is not identified as containing a heritage item and is not located in a heritage 
conservation area. The northern (opposite) side of May Street is located in the Goodsell 
Estate Heritage Conservation Area (C16) and the group of 8 x two (2) storey dwelling 
houses are identified as a local heritage item which is known as ‘Terrace housing, including 
interiors’ (I273) under Schedule 5 of  Marrickville Local Environmental Plan 2011 . 

4. Background

4(a) Site history 

The following application outlines the relevant development history of the subject site and 
any relevant applications on surrounding properties.  

Subject Site 

Application Proposal Decision & Date 

DA201700583 Alterations and additions to the 
existing building to facilitate a 
boarding house. This 
application retained the existing 
building and comprised a four 
storey addition, ground floor 
car parking, and landscaping. 
(See Figures 1 and 2 below). 

Deemed refusal. 
The appeal was dismissed on 21 
November 2018 most notably for 
the following reasons: 
- The development lacks 

responsiveness to the adjoining 
single storey developments 
fronting Hutchinson Street; 

- Excessive bulk at rear providing
inadequate transition to the lower
scale buildings; and

- Inadequate zone interface.
It is noted that the commissioner
agrees ‘…that the relevant precinct
is undergoing transition’ to multi-
level residential developments.

It is noted that the subject proposal was designed to address the issues raised during the 
appeal. 

Figure 1: Proposed front and rear elevations of previous development application (DA201700583). 
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Figure 2: Proposed side section of previous development application (DA201700583). 

 

4(b) Application history  
 
The following table outlines the relevant history of the subject application.  
 

Date Discussion / Letter / Additional Information  

15 April 2019 Council raised a number of concerns with the proposal including (but 
not limited to): 

- Inadequate internal amenity of some boarding rooms; 
- Visual privacy of neighbouring properties; 
- Waste storage, transfer and collection; and 
- Possible impacts on neighbouring tree. 

23 May and 5 
June 2019 

The applicant provided amended drawings and additional information 
which adequately addressed the concerns raised by Council. 

 

5. Assessment 
 
The following is a summary of the assessment of the application in accordance with Section 
1.15 of the Environmental Planning and Assessment Act 1979.  
 

5(a) Environmental Planning Instruments 
 
The application has been assessed against the relevant Environmental Planning Instruments 
listed below: 
 

 State Environmental Planning Policy No. 55—Remediation of Land 

 State Environmental Planning Policy (Affordable Rental Housing) 2009 

 State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004  

 State Environmental Planning Policy (Infrastructure) 2007 
 
The following provides further discussion of the relevant issues:  
 

5(a)(i) State Environmental Planning Policy No 55—Remediation of Land 
 
State Environmental Planning Policy No. 55 - Remediation of Land (SEPP 55) provides 
planning guidelines for remediation of contaminated land. MDCP 2011 provides controls and 
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guidelines for remediation works. SEPP 55 requires the consent authority to be satisfied that 
“the site is, or can be made, suitable for the proposed use” prior to the granting of consent. 
 
The site has been used in the past for activities which could have potentially contaminated 
the site. A Detailed Site Investigation (DSI) was provided with the application which 
concluded the site can be made suitable for the proposed use subject to the preparation of 
further sampling and reports most notably an Acid Sulfate Soils Assessment Detailed 
Report. Subject to the imposition of recommended conditions of consent, Council’s 
Environmental Health Unit consider that the site can be made suitable for the proposed use 
subject to the recommendations in the DSI. 
 

5(a)(ii) State Environmental Planning Policy (Building Sustainability Index: 
BASIX) 2004  

 
A BASIX Certificate was submitted with the application, however the certificate is out of date 
and as such the requirements of the SEPP have not been met. It is a recommended 
condition of consent that the BASIX Certificate be updated to reflect the revised design. 
 

5(a)(iii) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 
(Vegetation SEPP) 

 
Vegetation SEPP concerns the protection/removal of vegetation identified under the SEPP 
and gives effect to the local tree preservation provisions of Council’s DCP. 
Whilst the application does not seek the removal of vegetation from within the site, the 
proposed works are in proximity to a tree on a neighbouring site which is subject to the 
provisions of this SEPP. The matter of tree management is discussed later in this report 
under the provisions of MDCP 2011. 
 

5(a)(iv) State Environmental Planning Policy (Infrastructure) 2007 (SEPP 
Infrastructure 2007) 

 
Development with frontage to classified road (Clause 101) 
The site has a frontage to May Street, a classified road. Under Clause 101 (2) of SEPP 
Infrastructure 2007, the consent authority must not grant consent to development on land 
that has a frontage to a classified road unless it is satisfied that the efficiency and operation 
of the classified road will not be adversely affected by the development. 
 
The development uses the existing driveway crossover and only includes five (5) off-street 
car spaces, representing a minor increase compared to the existing use. 
 
The development is a type of development that is sensitive to traffic noise and the Noise 
Impact Assessment was submitted with the application. The report contains 
recommendations to be incorporated into the development in order to mitigate acoustic 
impacts arising from the adjacent classified road. Conditions are included in the 
recommendation to ensure the requirements recommended within the Acoustic Report are 
incorporated into the development. 
The application is considered acceptable with regard to Clause 101 of the SEPP 
Infrastructure 2007.  
 

5(a)(v) State Environmental Planning Policy (Affordable Rental Housing) 
2009 (SEPP ARH) 

 
State Environmental Planning Policy (Affordable Rental Housing) 2009 (SEPP ARH) 
provides guidance for design and assessment of boarding house developments. The SEPP 
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ARH, which commenced operation on 31 July 2009, provides controls relating to various 
matters including height, floor space ratio, landscaped area, solar access and private open 
space requirements. The main design parameters are addressed below: 
 
(iv) Standards that cannot be used to refuse consent (Clause 29) 
 
Clause 29 of the SEPP ARH prescribes that a consent authority must not refuse consent to 
a development application for a boarding house development if the development satisfies 
the following numerical controls: 
 
(a) Density - Floor Space Ratio (Clause 29(1)) 
 

“A consent authority must not refuse consent to development to which this Division 
applies on the grounds of density or scale if the density and scale of the buildings 
when expressed as a floor space ratio are not more than: 
 
(a) the existing maximum floor space ratio for any form of residential 

accommodation permitted on the land, or 
(b) if the development is on land within a zone in which no residential 

accommodation is permitted - the existing maximum floor space ratio for any 
form of development permitted on the land, or 

(c) if the development is on land within a zone in which residential flat buildings are 
permitted and the land does not contain a heritage item that is identified in an 
environmental planning instrument or an interim heritage order or on the State 
Heritage Register - the existing maximum floor space ratio for any form of 
residential accommodation permitted on the land, plus: 
(i) 0.5:1, if the existing maximum floor space ratio is 2.5:1 or less, or 
(ii) 20% of the existing maximum floor space ratio, if the existing maximum 

floor space ratio is greater than 2.5:1.” 
 

Under the interpretation provisions in Clause 4 of the SEPP ARH existing maximum floor 
space ratio means as follows: 
 

“existing maximum floor space ratio means the maximum floor space ratio 
permitted on the land under an environmental planning instrument or development 
control plan applying to the relevant land, other than this Policy or State Environmental 
Planning Policy No 1 - Development Standards.” 

 
The site is zoned R1 – General Residential Zone under the LEP. A boarding house is 
permissible within the zone with the consent from Council. 
 
Under the LEP, the maximum floor space ratio (FSR) permitted on the land is 1.2:1. Whilst 
the site does not contain a heritage item that is identified in an Environmental Planning 
Instrument, interim heritage order, or the State Heritage Register, residential flat buildings 
are permitted on the land so an additional FSR of 0.5:1 under Clause 29(1)(c)(i) would apply 
to the development. Consequently the maximum allowable FSR for the site for a boarding 
house development under the SEPP ARH would be 1.7:1. 
 
The development has a gross floor area (GFA) of 633sqm which represents a FSR of 1.62:1. 
The proposal complies with the floor space ratio requirements of the SEPP ARH. 
 
(b) Building Height (Clause 29(2)(a)) 

“If the building height of all proposed buildings is not more than the maximum building 
height permitted under another environmental planning instrument for any building on 
the land.” 
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A maximum building height of 14 metres applies to the site as indicated on the Height of 
Buildings Map that accompanies the LEP. 
 
The drawings indicate that the proposal has a maximum height of 12.6 metres above 
existing ground level. 
 
(c) Landscaped Area (Clause 29(2)(b)) 
 

“If the landscape treatment of the front setback area is compatible with the streetscape 
in which the building is located.” 
 

The proposal includes no substantial landscaping in the front setback. The immediate area is 
largely characterised by either a nil front setback or a 2 metre front setback with little to no 
landscaping / permeable area.  The landscape is compatible with the typical front setbacks 
in the streetscape. 
 
(d) Solar Access (Clause 29(2)(c)) 

“Where the development provides for one or more communal living rooms, if at least 
one of those rooms receives a minimum of 3 hours direct sunlight between 9.00am 
and 3.00pm in mid-winter.” 
 

The communal living room on the ground floor has north  facing windows which will receive a 
minimum of 3 hours direct sunlight between 9.00am and 3.00pm in mid-winter.  
 
(e) Private Open Space (Clause 29(2)(d)) 
 

“If at least the following private open space areas are provided (other than the front 
setback area): 
 
(i) one area of at least 20 square metres with a minimum dimension of 3 metres is 

provided for the use of the lodgers; 
(ii) if accommodation is provided on site for a boarding house manager - one area of 

at least 8 square metres with a minimum dimension of 2.5 metres is provided 
adjacent to that accommodation.” 

 
60sqm of communal private open space with adequate dimensions is provided on the 
ground floor at the rear of the site. A compliant area for the boarding house manager is also 
provided. 
 
(f) Parking (Clause 29(2)(e)) 
 

“If: 
(i)  in the case of development carried out by or on behalf of a social housing provider 

in an accessible area—at least 0.2 parking spaces are provided for each boarding 
room, and 

(ii)  in the case of development carried out by or on behalf of a social housing provider 
not in an accessible area—at least 0.4 parking spaces are provided for each 
boarding room, and 

(iia)  in the case of development not carried out by or on behalf of a social housing 
provider—at least 0.5 parking spaces are provided for each boarding room, and 

(iii)  in the case of any development—not more than 1 parking space is provided for 
each person employed in connection with the development and who is resident 
on site, 
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The development is not carried out on behalf of a social housing provider, and as such at 
least 0.5 parking spaces are required for each boarding room. The development has 17 
boarding rooms (including one managers room) and therefore generates the requirement of 
9 parking spaces. 5 parking spaces are provided in the basement level. 
 
The 5 proposed car parking spaces are considered acceptable in this instance given the 
close proximity to St Peters Train Station (~400m) as well as the major bus corridor of 
Princess Highway. It condition is included in the recommendation that future lodgers will not 
be eligible for Council’s residential parking permit scheme. 
 
(g) Accommodation Size (Clause 29(2)(f)) 
 

“If each boarding room has a gross floor area (excluding any area used for the 
purposes of private kitchen or bathroom facilities) of at least: 
 
(i) 12 square metres in the case of a boarding room intended to be used by a single 

lodger, or 
(ii) 16 square metres in any other case.” 
 

All rooms within the boarding house comply with the minimum accommodation size 
requirements. 
 
(v) Standards for Boarding Houses (Clause 30) 
 
Clause 30 of the ARH SEPP prescribes that a consent authority must not consent to a 
development to which this division applies unless it is satisfied of each of the following: 
 
(a) a boarding house has 5 or more boarding rooms, at least one communal living room 

will be provided. 
 
A communal living room of adequate area and amenity is been provided on the ground floor. 
 
(b) no boarding room will have a gross floor area (excluding any area used for the 

purposes of private kitchen or bathroom facilities) of more than 25 square metres. 
 
No room exceeds 25sqm (excluding private kitchens and bathrooms). 
 
(c) no boarding room will be occupied by more than 2 adult lodgers. 
 
No rooms will be occupied by more than 2 adult lodgers.  
 
It is noted that the supporting documentation states that there are 3 single lodger rooms and 
14 double lodger rooms, however the supplied drawings do not specify which rooms are 
single or double lodger rooms.  
 
It is a recommended condition of consent that 16 boarding rooms have a maximum of two 
(2) lodgers and one (1) boarding room has a maximum capacity of one (1) lodger. The Plan 
of Management must also be updated to provide a schedule maximum occupation of each 
room accordingly. 
 
(d) adequate bathroom and kitchen facilities will be available within the boarding house for 

the use of each lodger. 
 
Adequate bathroom and kitchen facilities are provided within each boarding room. 
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(e) if the boarding house has capacity to accommodate 20 or more lodgers, a boarding 
room or on site dwelling will be provided for a boarding house manager. 

 
One boarding room has been provided for a boarding house manager on the ground floor. 
 
(g) if the boarding house is on land zoned primarily for commercial purposes, no part of 

the ground floor of the boarding house that fronts a street will be used for residential 
purposes unless another environmental planning instrument permits such a use. 
The land is zoned R1 and therefore this clause does not apply to the subject site.  
 

(h) at least one parking space will be provided for a bicycle, and one will be provided for a 
motorcycle, for every 5 boarding rooms. 

 
4 motorcycle and 6 bicycle spaces are provided for 17 boarding rooms which complies with 
the prescribed requirement. 
 
(vi) Character of Local Area (Clause 30A) 
 
Under the provisions of Clause 30A of the ARH SEPP, applications for new boarding houses 
must satisfy a local character test which seeks to ensure developments proposed under the 
ARH SEPP are consistent with the design of the area. 
The subject side of May Street is largely characterised by one, two and three storey 
commercial and residential buildings. The proposal is four (4) storeys in height, with a 
maximum height of 12.5m, below the 14m Building Height development standard prescribed 
by MLEP 2011 and generally consistent with the desired future character of the area (which 
is further discussed in the Strategic Context (Part 9.25) part of this report). 
 
It is noted that the subject side of May Street is an area in transition given the prescribed 
Building Heights of 14m-17m and FSRs of 1.20:1 and 1.70:1 which facilitate significantly 
denser development than what currently exists on most sites. 
 
The second and third floors are setback 9.5m from the rear boundary and the top level is 
setback 12.5m from the rear boundary, providing a suitable transition to the low-scale 
residential properties to the south. The upper levels are setback between 2.3m – 2.6m from 
the eastern (side) boundary and 1.5m from the western (side) boundary, adequately 
reducing the visual bulk and amenity impacts of the development to the neighbouring 
properties containing low-density residential dwellings. 
 
The subject side of May Street area is generally characterised by nil front and side setbacks 
and small rear setbacks. It is noted that the neighbouring properties to the south fronting 
Hutchinson Street have approximately 8m-10m rear setbacks. The proposal has a 9.5m-
12.5m rear setback which is reflective of the existing rear setbacks of the neighbouring 
dwellings fronting Hutchinson Street to the south. 
 
The proposal is considered consistent with the character of the area, most notably the 
desired future character of the area. 
 

Marrickville Local Environment Plan 2011 (MLEP 2011) 
 
The application was assessed against the following relevant clauses of the Marrickville Local 
Environmental Plan 2011: 
 

 Clause 1.2 - Aims of the Plan 

 Clause 2.3 - Zone objectives and Land Use Table 
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 Clause 4.3 - Height of buildings 

 Clause 4.4 - Floor space ratio 

 Clause 4.5 - Calculation of floor space ratio and site area 

 Clause 5.10 - Heritage Conservation 

 Clause 6.5 - Development in areas subject to aircraft noise 

 Clause 6.6 - Airspace operations 
 
The following table provides an assessment of the application against the development 
standards: 
 

Standard Proposal non 
compliance 

Complies 

Height of Building 
Maximum permissible:   14 m 
 

 
12.6 m 

 
N/A 

 
Yes 

Floor Space Ratio 
Maximum permissible:   1.7:1 (666sqm) 

 
1.62:1 (633sqm) 

 
N/A 

 
Yes 
 

 
(xxv) Clause 2.3 - Land Use Table and Zone Objectives  
 
The site is zoned R1 – General Residential Zone under the MLEP 2011. The MLEP 2013 
defines the development as: 
 
boarding house means a building that: 

(a)  is wholly or partly let in lodgings, and 
(b)  provides lodgers with a principal place of residence for 3 months or more, and 
(c)  may have shared facilities, such as a communal living room, bathroom, kitchen or 
laundry, and 
(d)  has rooms, some or all of which may have private kitchen and bathroom facilities, 
that accommodate one or more lodgers, 
but does not include backpackers’ accommodation, a group home, hotel or motel 
accommodation, seniors housing or a serviced apartment. 

 
The development is permitted with consent in the zone. The development is considered 
consistent with the objectives of the zone.   
 
(xxvi) Clause 5.10 Heritage conservation 
 
The site is not identified as containing a heritage item and is not located in a heritage 
conservation area however as discussed it is opposite a heritage conservation area and in 
the vicinity of a local heritage item. 
 
Having regard to the proximity of the proposal from the item, the overall form and materials 
ensures the proposal is sympathetic to the nearby item.  
 
(iii) Development in areas subject to Aircraft Noise (Clause 6.5) 
 
The land is located within the 25-30 Australian Noise Exposure Forecast (2033) Contour. 
The development is likely to be affected by aircraft noise. The carrying out of the 
development would not likely result in an increase in the number of people affected by 
aircraft noise. 
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The development would need to be noise attenuated in accordance with AS2021:2000. An 
Acoustic Report was submitted with the application which details that the development could 
be noise attenuated from aircraft noise to meet the indoor design sound levels shown in 
Table 3.3 (Indoor Design Sound Levels for Determination of Aircraft Noise Reduction) in 
AS2021:2000. Conditions are included in the recommendation to ensure that the 
requirements recommended within the acoustic Report are incorporated into the 
development.  
 

5(b) Draft Environmental Planning Instruments 
 
The application has been assessed against the relevant Draft Environmental Planning 
Instruments listed below: 
 
- Draft Marrickville Local Environmental Plan 2011 (Amendment 4) 
 
Draft Marrickville Local Environmental Plan 2011 (Amendment 4) (the Draft LEP 
Amendment) was placed on public exhibition commencing on 3 April 2018 and accordingly is 
a matter for consideration in the assessment of the application under Section 4.15(1)(a)(ii) of 
the Environmental Planning and Assessment Act 1979. 
The amended provisions contained in the Draft LEP Amendment are not relevant to the 
assessment of the application. Accordingly, the development is considered acceptable 
having regard to the provisions of the Draft LEP Amendment. 
 

5(c) Development Control Plans 
 
The application has been assessed and the following provides a summary of the relevant 
provisions of Marrickville Development Control Plan 2011.  
 

MDCP 2011 Part of MDCP 2011 Compliance 

Part A.1.6 – Plan of Management (PoM) Yes 

Part 2.1 – Urban Design Yes 

Part 2.3 – Site and Context Analysis Yes 

Part 2.5 – Equity of Access and Mobility No - see discussion  

Part 2.6 – Acoustic and Visual Privacy Yes – see discussion  

Part 2.7 – Solar Access and Overshadowing  Yes – see discussion 

Part 2.8 – Social Impact Yes  

Part 2.9 – Community Safety Yes 

Part 2.10 – Parking No - see discussion 

Part 2.16 – Energy Efficiency Yes - subject to a revised 
BASIX Certificate being 
provided. 

Part 2.18 – Landscaping and Open Space See discussion 

Part 2.20 – Tree Management  Yes – see discussion  

Part 2.21 – Site Facilities and Waste Management Yes 

Part 2.24 – Contaminated Land Yes  

Part 2.25 – Stormwater Management Yes 

Part 4.3 – Boarding Houses No - see discussion 

Part 9 – Strategic Context No - see discussion 
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The following provides discussion of the relevant issues: 
 
PART 2 - GENERIC PROVISIONS 
 
(xii) Urban Design (Part 2.1) 
 
The development is considered acceptable having regard to the relevant aspects of the 12 
urban design principles. 

 
(xiii) Equity of Access and Mobility (Part 2.5) 
 
Part 2.5 of MDCP 2011 requires consideration to be given to equity of access and mobility 
before granting development consent. The table below summarises the minimum access 
requirements with regard to accessible facilities, dwelling and parking requirements as 
prescribed by Part 2.5.10 of MDCP 2011 and the proposal’s compliance with those 
requirements: 
 

Control Standard  Required Proposed Complies? 

Accessible 
Rooms 

1 accessible 
bedroom for every 5 
boarding rooms or 
part thereof. 

17 boarding 
rooms = 4 
accessible 
rooms. 

4 accessible 
rooms. 

Yes 

Access and 
Mobility 

Access for all 
persons through the 
principal entrance 
and access to any 
shared laundries, 
kitchens, sanitary 
and other common 
facilities. 

All areas of the 
proposed 
development 
accessible by 
persons with a 
disability. 

All common 
areas are 
accessible by 
persons with a 
disability. 

Yes 

Accessible Car 
Parking 

1 accessible parking 
space for every 10 
boarding rooms. 

17 boarding 
rooms = 1. 

1 accessible car 
parking space. 

Yes 

Table 1: Equity of Access and Mobility Compliance Table 
 
As indicated above, the development complies with the requirements of Part 2.5 of MDCP 
2011.  
 

(xiv) Visual and Acoustic Privacy (Part 2.6) 
 
Part 2.6 of MDCP 2011 contains objectives and controls relating to acoustic and visual 
privacy. 
 
The openings on the northern (front) elevation fronting May Street includes openings, 
balconies and metal balustrades. Insufficient detail has been provided regarding the 
balustrades to be certain that the visual privacy of the associated boarding rooms (which 
have 2m high glazing starting from the FFLs) will be adequate. It is a recommended 
condition of consent that further details of the balustrades are provided including baluster 
width, gap between balusters, material and colour. The balusters must substantially and 
adequately obscure views from the public domain. 
 
The proposal includes first, second and third floor operable windows on the southern (rear) 
elevation. The windows are setback 9.5m at first and second floor and 12.5m at third floor 
from the rear boundary. The windows have obscured and fixed glazing up to a height of 
1.4m above the FFLs which will significantly reduce opportunities for overlooking. 
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Although there are no prescribed setbacks in MDCP 2011 or SEPP ARH for boarding 
houses, the setback requirements for multi-dwelling housing in Part 4.2 of the MDCP 2011 
are relevant given the similarities in built form and density. The  MDCP 2011 prescribes a 
minimum rear setback of 4m. It is also noted that the proposal significantly exceeds the 6m 
setback requirement for residential flat buildings up to a height of 4-storeys in the Apartment 
Design Guide (ADG). 
 
Given the proposal has a significant setback from the rear boundary and includes fixed and 
obscured glazing on all openings on the rear elevation, it is considered that the development 
will maintain adequate visual privacy for the neighbouring properties, particularly given the 
development potential for the subject site (prescribed by the land use zoning and 
development standards discussed elsewhere in this report). It is also noted that the existing 
mature tree at No. 65 Hutchinson Street and other significant vegetation on neighbouring 
properties will provide additional visual screening. 
 
All side facing windows are of fixed glass brick which will not adversely affect the visual 
privacy of neighbouring properties. 
 
The developments’ primary communal open space is located within the rear setback. The 
supplied acoustic report recommends restricting use of the outdoor common areas to 
7.00am – 10.00pm. Given that the boarding house has a number of rooms directly adjoining 
the rear common open space, and the rear of the property adjoins lots containing single 
dwelling houses, a condition is included in the recommendation requiring the Plan of 
Management (POM) to be updated to restrict access to the rear common open space to 
8.00am – 8.00pm. The POM must also be updated to restrict access to the front common 
open space to 8.00am – 10.00pm in accordance with the acoustic report.  
 
In light of the above, it is considered that subject to the imposition of recommended 
conditions of consent that the development would maintain an acceptable level of acoustic 
and visual privacy for the surrounding residential properties. The development is thus 
acceptable having regard to the provisions of Part 2.6 of MDCP 2011. 
 
(xv) Solar Access and Overshadowing (Part 2.7) 
 
Overshadowing 
 
The supplied shadow diagrams demonstrate that the proposal will largely increase solar 
access to neighbouring residential properties to the south between 9.00am and 3.00pm 
during the winter solstice. This increase is due to the demolition of the existing warehouse 
building which is setback approximately 350mm from the rear boundary and the proposed 
rear setback of the subject building from the rear boundary. 
 
The most notable increases to solar access are between 10.00am and 1.00pm for Nos. 65-
71 Hutchinson Street. There will be some increases to shadows falling on the properties to 
the south-east at 2.00pm, most notably No. 63 Hutchinson Street, however it is noted this 
property will still receive at least 50% of solar access to its private open space between 
9.00am and 3.00pm during the winter solstice in accordance with Part 2.7.5 of the DCP. 
 
Considering the above, it has been demonstrated that the development is acceptable having 
regard to the overshadowing controls contained within Part 2.7 of MDCP 2011. 
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Solar Access 
 
Although the provisions of SEPP ARH include provisions relating to solar access 
requirements for communal living areas in boarding house developments, those provisions 
do not specify any solar access requirements for the individual rooms within a boarding 
house. In this regard, control C11 of MDCP 2011 requires that: 
 

“C11 At least 65% of habitable rooms within a boarding house, a hostel or a residential 
care facility must provide a window positioned within 30 degrees east and 20 
degrees west of true north and allow for direct sunlight over minimum 50% of the 
glazed surface for at least two hours between 9.00am and 3.00pm on 21 June.” 

 
The plans and shadow diagrams submitted with the application illustrate that 82% of 
habitable rooms have a window appropriately positioned and that 53% of the boarding 
rooms will receive direct solar access between 9:00am and 3:00pm by way of a window or 
balcony. 
 
(xvi) Parking (Part 2.10) 
 
Car, Bicycle and Motorcycle Parking Spaces 
 
The site is located in Parking Area 1 under Part 2.10 of MDCP 2011. MDCP 2011 prescribes 
car, bicycle and motorcycle parking rates. However, the ARH SEPP also contains car 
parking, bicycle and motor cycle spaces parking rates for boarding house developments 
which prevail over the parking rates prescribed in MDCP 2011 and this is discussed in 
Section 5(a)(i) of this report. 
 
Notwithstanding, the following table summarises the car, bicycle and motorcycle parking 
requirements for the development: 
 

Component Control Required Proposed Complies? 

Car Parking 

Resident Car 
Parking 

1 per caretaker + 0.25 per 
boarding room for 
residents  

17 rooms = 4 
spaces + 1 for 
each caretaker  

  

 Total required: 5 spaces 5 spaces Yes 

Bicycle Parking 

Resident 
Bicycle Parking 

1 per 2 boarding rooms for 
residents 
 

17 rooms = 8 
spaces 

  

Visitor Bicycle 
Parking 

1 per 10 boarding rooms 
for visitors 

17 rooms = 3 
spaces 

 Total required: 11 spaces 6 spaces No 

Motorcycle Parking 

Motorcycle 
Parking 

5% of the total car parking 
requirement 

8 car parking 
spaces 
required 
= 0.25 spaces 

  

 Total required: 0 spaces 4 spaces Yes 

Table 2: Assessment of proposal against Part 2.10 of MDCP 2011 
 
The development is deficient 5 bicycle parking spaces. Notwithstanding, the SEPP ARH also 
contains bicycle parking rates for boarding house developments which prevail over the 



Inner West Local Planning Panel ITEM 9 

 

PAGE 500 

parking rates prescribed in MDCP 2011. The development complies with the rates 
prescribed by the SEPP ARH. 
 
Appropriate conditions have been included in the recommendation to ensure the proposed 
car parking complies with the requirements contained within Part 2.10 of MDCP 2011. 
 
(xvii) Landscaping and Open Spaces (Part 2.18) 
 
2.18.11.4 Boarding Houses 
 
Landscaped area 
 
Control C17 prescribes the following for boarding houses: 
 

“C17 Landscaped area (Residential zones)  
ix. The entire front setback must be of a pervious landscape with the exception 

of driveways and pathways. 
x. The greater of 4 metres or a prevailing rear setback must be kept as pervious 

landscaped area. 
xi. In addition to the front setback, a minimum of 45% of the site area is to be 

landscaped area at ground level. 
xii. A minimum of 50% open space must be pervious landscape.” 

 
 
The proposal includes 78sqm of landscaped area, equivalent to 20% of the site.  
 
Although the proposal does not comply with Control C17 iii which requires 45% of the site to 
be landscaped at ground level, the non-compliance is considered acceptable in this instance 
given that the site is in a dense urban environment and that the proposal increases existing 
on-site landscape area from approximately 6sqm (1.5%) to 78sqm (20%).  
 
The proposal provides for a small area of private open space attached to the communal 
room located at the front of the site. This area contains some landscaping on the boundary 
and serves as an extension of the communal room. Having regard to the site’s location and 
its proposed front setback, the level of landscaping provided within the front setback is 
considered acceptable in the circumstances of the site.   
 
At least 50% of the rear common open space is pervious landscaping. 
 
A landscape plan and maintenance schedule was submitted with the application which is 
considered acceptable. 
 
C18 of Part 2.18.11.4 prescribes common open space controls for boarding houses. The 
development is acceptable having regard to C18 in that: 

 

 The proposal includes 14sqm of private open space adjoining the ground floor 
communal living room and 60sqm in the rear setback both in accordance with 
the required minimum dimension. 

 The rear communal open space has been designed so that it can accommodate 
outdoor furniture such as chairs, tables and shade structures. 

 
(xviii) Part 2.20 – Tree Management 
 
There is a significant tree on the neighbouring site to the south close to the common 
boundary. An Arborist Report was supplied at the request of Council. The report was 
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reviewed by Council’s Tree Officer who has concluded that the proposal will not significantly 
impact upon the neighbouring tree subject to the imposition of conditions which are included 
in the recommendation of this report. 
 
(xix) Boarding Houses (Part 4.3)  
 
4.3.3.1 Character and amenity of the local area 
 
As discussed in Section 5(a)(ii) of this report under the provisions of Clause 30A of the 
SEPP ARH, applications for new boarding houses must satisfy a local character test which 
seeks to ensure developments proposed under the SEPP are consistent with the built forms 
and desired future character of the area. The development is compatible with the desired 
future character of the local area and ensures there are no undue impacts on the amenity of 
the local area. 
 
4.3.3.2 Boarding house capacity 
All boarding rooms are at least 16sqm in area and as such the maximum capacity of each 
room is 2 lodgers, however one room (Room 16) has been nominated as a single lodger 
room. It is a recommended condition of consent that the boarding house be restricted to a 
maximum of 33 adult lodgers (including manager) as proposed. 
 
4.3.3.3 Location  
 
A site analysis plan outlining the services available to the site has been submitted with the 
development application and is acceptable. 
 
4.3.3.4 Management 
 
Control C3 of Part 4.3.3.4 specifies that if the boarding house has capacity to accommodate 
20 lodgers but not more than 39 lodgers, one (1) boarding room or on site dwellings is 
required to be provided for a boarding house manager. One boarding room for a manager is 
proposed. 
 
The proposed boarding house managers’ private open space has an area of 9.7qm with a 
minimum dimension of 2.5m in accordance with this part of the plan. 
 
One (1) car space could be used by the boarding house manager in the proposed basement 
car park. 
 
4.3.3.5 Boarding Rooms 
 

Room type and facility Minimum Requirement Complies? 

C9    Minimum area 1 
person room 

12sqm GFA* Yes 

C10  Minimum area 2 
person room 

16sqm GFA* Yes 

C11 Maximum room size 25sqm GFA* Yes 

C12  Calculation of room 
size 

*The areas referred to in Controls C9 –
C11 inclusive exclude kitchenettes 
(excluding circulation space), bathrooms 
and corridors. 

Yes 

C13  Minimum room ceiling 
height 

2,700mm Yes 
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C14  Occupation of share 

rooms – per room 
One / two adult lodgers Yes 

C15 Fit out room only Rooms must be able to accommodate: 

 Bed/s for the potential number of 
occupants, Enclosed and open 
storage for clothes, linen and 
personal items, 

 At least one easy chair and a desk 
with chair, 

 Plus safe and convenient circulation 
space. 

Yes 

C16 Area of self-contained 
facilities 

 Maximum of 5sqm for a kitchenette; 

 A kitchenette is not to be located 
along the wall of a corridor; and 

 Minimum 3sqm and maximum 4sqm 
for ensuite bathroom. 

No - a number 
of kitchenettes 
are located 
along the walls 
of corridors. 

C17 Energy efficiency & 
internal climate 

 All habitable rooms are to have 
access to natural ventilation through 
an external window; 

 Natural light is to be available from 
an external window or from a light 
well – not from a skylight; 

 Light and air from an internal 
courtyard is acceptable if the 
courtyard is an adequate size 

Yes 
 
 
Yes 
 
 
Yes 

C18 Private open space  Maximum area 6sqm; and 

 Minimum dimension 2 metres 

No – see 
discussion 
below 
 

 
As indicated above, the development generally complies with the exception that the 2 
kitchenettes are located in the corridors of rooms 10 and 15 and the provision of balconies 
does not comply with the prescribed size requirements.  
 
The location of 2 of the kitchenettes in rooms 10 and 15 along the walls of corridors is 
considered acceptable given the generous size of the rooms and practical room 
configurations. The subject corridors are wide, and the kitchens are setback from the 
doorway.  
 
Only the rooms fronting May Street provide for balconies. Whilst the balconies fronting May 
Street do not meet the dimension requirements prescribed, they are Juliett style and still 
afford a level of improved amenity for future occupants.  
 
Whilst rooms facing the rear of the site do not provide for balconies, this is considered 
acceptable in seeking to mitigate any potential privacy impacts.  
 
 
4.3.3.6 Communal rooms and facilities 
 
The development accommodates 17 boarding rooms (including 1 manager room) and 1 
communal living area with an area of 24.1sqm. Based on providing 2sqm per lodger, the 
communal living room has a capacity of 12 lodgers, representing 38% of the 31 lodger 
capacity of the boarding house. Although this does not comply with the 50% requirement, 
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the non-compliance is considered minor given the ample communal open space, private 
open space and size of the boarding rooms. 
The communal living room has north-facing windows which will receive the required 3 hours 
of direct sunlight between 9.00am – 3.00pm during the winter solstice. 
 
4.3.3.7 Communal Laundry 
 
A communal laundry area is provided in the basement. 
 
4.3.3.8 Landscaped area and common open space 
 
The front communal open space area will receive the required 3 hours of direct sunlight 
between 9.00am – 3.00pm during the winter solstice. 
 
(xx) Strategic Context (Part 9.25) 
 
The proposal is consistent with the desired future character of the area namely that it 
protects and conserves nearby heritage items and conservation areas, demonstrates good 
design excellence and adequately protects the residential amenity of surrounding properties. 
 
9.25.7 and 9.25.7.1 Traffic and access 
 
The proposal has been designed in accordance with the relevant traffic and access 
guidelines in that it provides vehicular access from May Street, does not increase the 
number of vehicle crossings on May Street and will not significantly affect traffic volumes 
given the relatively small number of car spaces provided in the basement level. Future 
lodgers will not be eligible for Councils on-street parking scheme, minimising the proposals 
impact on on-street parking. 
 
9.25.9 Site amalgamation 
 
C15 requires the following amalgamation pattern on May Street (see Figure 3 below): 
 

i. Three to six properties for amalgamation;  
ii. 25 metres to 30 metres of street frontage once amalgamated; and  
iii. 1,000m2 to 1,200m2 in area 

 
The proposal does not amalgamate with any adjoining sites, has a frontage of 12.19m and 
an area of 391sqm contrary to this part of the plan.  
 
In accordance with the Planning Principle established in Karavellas v Sutherland Shire 
Council [2004], the following two questions should be answered when dealing with site 
ambulation and site isolation: 
 
- Firstly, is amalgamation of the sites feasible? 
 
- Secondly, can orderly and economic use and development of the separate sites be 

achieved if amalgamation is not feasible? 
 
To answer the first question, the principles set out by Brown C in Melissa Grech v Auburn 
Council [2004] are referred to. 
 
Adequate attempts were made to acquire neighbouring sites to pursue site amalgamation. 
Documentation has been provided by the applicant showing that purchase offers were made 
to the owners of Nos. 94, 102, 102A May Street based on a valuation report dated 18 July 
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2018 prepared by Herron Todd White. Based on the information provided, none of the 
respective landowners accepted the offers and as such amalgamation was not possible at 
this time. 
 
To answer the second question, the principles set out by Brown C in Cornerstone Property 
Group Pty Ltd v Warringah Council [2004] are referred to. 
 
Council is satisfied that neighbouring sites can still achieve a development that is consistent 
with the planning controls (most notably height, setbacks and site coverage) and thus orderly 
and economic use and development of the separate sites be achieved if amalgamation is not 
feasible 
 
It is noted that to-date, no sites have been amalgamated on May Street in accordance with 
the requirements of this part of the plan. 
 

 
Figure 3: Precinct site amalgamation requirements showing subject site (outlined red). 
 
9.25.10 Built form 
 
The proposal complies with the relevant Building Height and FSR development standards in 
the MLEP 2011 and SEPP ARH.  
 
The site has a three (3) storey building height control. It is noted that the height in storey 
control is not wholly congruous with the 14m height control, which would comfortably 
facilitate a four (4) storey building.  
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It is noted that there is a disconnect between the height prescribed in MLEP 2011 and 
MDCP 2011. Notwithstanding this, the provision of MLEP 2011 prevails and therefore the 
proposed height is acceptable in the circumstances. 
 
While exceeding the 3 storey height permitted under MDCP 2011, the development complies 
with the height of buildings development standard under MLEP 2011 and the FSR 
development standard under SEPP ARH. 
 
The topmost level has a varying rear setback of 12.5m – 16m, providing substantial 
separation and a suitable transition to the low-scale residential dwellings to the south which 
generally complies with the street sections in Part 9.25.11 of the DCP (see Figure 4 below). 
 

 
Figure 4: Desired built form and sections. Red circle indicates the form controls relevant to 

the subject site. 
 
The nil side setbacks are consistent with the context of the site and are only confined to a 
12m portion of the western elevation and a small portion of the northern elevation (the 
eastern side setback ranges from nil – 500mm is not at a 90-degree angle from the front 
boundary). The rear portion of the building is setback 2.3m-2.6m from the northern side 
boundary and 1.5m to the southern side boundary, suitably ‘stepping in’ the bulk of the 
building at the rear. 
 
The proposal has a 3m front setback in accordance with Part 9.25.10.3 of the plan. 
 
In order to achieve the desired aim of Part 9.25.10.3 of the plan of improving the public 
domain, a condition is included in the  recommendation requiring that street tree plantings be 
included adjacent to the site on May Street.  
 
Although the ground level has a building depth of 20m in excess of the 18m maximum, the 
upper levels have building depths ranging from 15m-18m, complying with the building depth 
/ setback requirements in Part 9.25.10.4 of the DCP and minimising impacts on neighbouring 
properties in accordance with the intention of this part of the plan. 
 
The proposed private open space and deep soil area in the rear setback generally comply 
with the diagram in this part of the plan (no numerical controls are provided). 
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Figure 5: Precinct built form requirements showing subject site (outlined red), number of 

storeys (3), setbacks and landscaped areas. 
 

5(d) The Likely Impacts 
 
The assessment of the Development Application demonstrates that, subject to the 
recommended conditions, the proposal will have minimal impact in the locality. 
 

5(e)  The suitability of the site for the development 
 
Provided that any adverse effects on adjoining properties are minimised, this site is 
considered suitable to accommodate the proposed development, and this has been 
demonstrated in the assessment of the application. 
 

5(f)  Any submissions 
 
The application was notified in accordance with Marrickville Development Control Plan 2011 
for a period of 26 days to surrounding properties.  A total of 23 submissions were received.   
 
The following issues raised in submissions have been discussed in this report: 

- Built form not consistent with the area; 
- Visual and acoustic privacy impacts on neighbouring properties; 
- Solar access impacts; 
- Inconsistent with 3-storey height control; 
- No site amalgamation; 
- Parking and traffic impacts; 
- Impacts on neighbouring tree. 

 
In addition to the above issues, the submissions raised the following concerns which are 
discussed under the respective headings below: 
 
Issue:               Inadequate Social Impact Statement (SIS). 
Comment:      A SIS has been supplied generally in accordance with the requirements of 

Part 2.8 of the MDCP 2011. 
 
Issue:               Photomontage does not accurately depict the sites context, 
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Comment:       Photomontages do not form part of the consent, are not relied upon for 
assessment of the application and are generally only indicative. 

 
Issue:               The site history in the supplied Preliminary Site Investigation is not accurate. 
Comment:       The DSI has been reviewed by Council’s Health Unit and subject to the 

recommendations recommended conditions of consent, the proposal can be 
made suitable for the use. One such condition is that any new information 
revealed during development works that has the potential to alter previous 
conclusions about site contamination or hazardous materials shall be 
immediately notified to the Council. 

 
Issue:               Rubbish bins stored on the street and associated smells. 
Comment:       The revised scheme includes an enclosed on-site waste storage at ground 

level. 
 
Issue:               Removal of existing rear brick boundary wall. 
Comment:        The existing rear brick boundary wall is being retained. 
 
Issue:               Concerns over content and accuracy of supplied Traffic Report 
Comment:       The supplied Traffic Report was reviewed by Council’s Development 

Engineer who raised no objection to the proposals impact on on-street car 
parking or the additional traffic generation. It is a recommended condition of 
consent that future lodgers of the boarding house are not permitted to apply 
for on-street parking permits. 

 
Issue:               Increased fire risks. 
Comment:        It is a requirement that the development complies with all relevant current fire 

safety standards. 
 
Issue:               Negative social impacts from the character of future lodgers. 
Comment:        The character and background of future lodgers cannot be assumed, and is 

not a planning consideration. 
 
Issue:               The boarding house will not be ‘affordable’. 
Comment:       There are currently no requirements in the SEPP ARH or local planning 

instruments for boarding houses to be rent controlled. 
 
Issue:               The façade of the existing warehouse should be retained. 
Comment:        The existing building is not identified as a Heritage item or Contributory Item. 

Although it is a ‘period building’, the quality of the building does not require 
retention. 

 
Issue:               The boarding house manager will not be qualified. 
Comment:       There are currently no requirements in the SEPP ARH or local planning 

instruments for boarding house managers to have relevant qualifications. 
 
Issue:               All the landscaped area is not deep soil. 
Comment:        There is no prescribed requirements for boarding houses to provide deep soil 

areas, nevertheless a deep soil area is provided in the rear setback. 
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5(g) The Public Interest 
 
The public interest is best served by the consistent application of the requirements of the 
relevant Environmental Planning Instruments, and by Council ensuring that any adverse 
effects on the surrounding area and the environment are appropriately managed.  
The proposal is not contrary to the public interest. 
 

6 Referrals 
 
6(a) Internal 
 
The application was referred to the following internal sections/officers and issues raised in 
those referrals have been discussed in the sections above. 
 
Tree Unit 
 

- No objection subject to the imposition of recommended conditions of consent. 
 
Engineers 
 

- No objection subject to the imposition of recommended conditions of consent. 
 
Environmental Health 
 

- No objection subject to the imposition of recommended conditions of consent. 
 

6(b) External 
 
Nil. 
 

7. Section 7.11 Contributions  
 
Section 7.11 contributions are payable for the proposal.  
 
The carrying out of the development would result in an increased demand for public 
amenities and public services within the area. A contribution of $320,263.73 would be 
required for the development under Marrickville Section 94/94A Contributions Plan 2014. 
The contribution is based on 1 x single lodger room and 16 x double lodger rooms minus the 
‘credit’ applied for the existing 336sqm warehouse building. A condition requiring that 
contribution to be paid is included in the recommendation.  
 

8. Conclusion 
 
The proposal generally complies with the aims, objectives and design parameters contained 
in Marrickville Local Environmental Plan 2011 and Marrickville Development Control Plan 
2011.  
 
The development will not result in any significant impacts on the amenity of the adjoining 
premises/properties and the streetscape and is considered to be in the public interest. 
 
The application is considered suitable for approval subject to the imposition of appropriate 
conditions. 
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9. Recommendation 
 
A. That the Inner West Local Planning Panel exercising the functions of the Council as 

the consent authority, pursuant to s4.16 of the Environmental Planning and 
Assessment Act 1979, grant consent to Development Application No. DA201900034 
to demolish existing improvements and construct a 4 storey boarding house with 
basement parking at 96-98 May Street, St Peters subject to the conditions listed in 
Attachment A below.  
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Attachment A – Recommended conditions of consent 
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Attachment B – Plans of proposed development 
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Attachment C – Plan of Management 
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